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RIGHT TO DISABILITY BENEFITS 


In New York Life Insurance Company v. Stoner 
(| 501,006) the United States Circuit Court of Ap- 
peals for the Eighth Circuit construed the disability 
provisions of four similar combination life and disa- 
bility insurance policies which stipulated that “disa- 
bility shall be considered total whenever the insured 
is so disabled . . . that he is wholly prevented .. . 
from engaging in any business for remuneration or 
profit...” 


Statement of the Case 


Please Route to: Because the insured claimed to be totally disabled 


as the result of an ankle injury, the insurer sought 
a declaratory judgment absolving it of all liability 
for total disability benefits under the policies. The 
insured was a farmer and continued to perform all 
the material and substantial duties connected with 
that occupation despite his injury, which, although 
it inconvenienced him, did not prevent his walking with 
the aid of a cane, or driving his automobile to super- 
vise the farming operations. 


Conclusion of Court 


The majority of the court concluded that the in- 
surer was entitled to a declaratory judgment absolv- 
ing it of all liability for total disability benefits under 
the policies. This conclusion was grounded upon the 
fact that the insured was able to, and in fact did, en- 
gage in the farming business at a profit. 


Dissenting Opinion 


A dissenting opinion filed in this case pointed out 
that the insured, prior to his injury, was able to per- 
form the substantial and material acts of his business 
through his own physical efforts, but that since his 
injury the insured was unable to do any of the physi- 
cal acts necessary to farming. The dissenting judge 
argued that the majority overlooked the fact that part 
of the insured’s occupation required physical labor 
and that the capacity for physical labor was gone. 
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% NEGLIGENCE 
(Other than Automobile) 


Electrocution.—Following a severe electrical storm, deceased 
entered a park in defendant city for the purpose of drinking 
sulphur water from a fountain in the park and came in 
contact with a heavily charged wire which had been de- 
tached from its fastenings. The defendant city, in furnish- 
ing current for the lights of the park, and the defendant 
park commissioners, in maintaining the lighting system, 
were acting in purely governmental capacities and could 
not therefore be held liable for any acts of negligence. 
(Rector, Admr. v. City of Nashville, Tenn. Ct. App.) 

{ 401,139. 


Stores and Shops.—Plaintiff sustained injuries while in defend- 
ant’s store as a result of being accidentally and violently 
struck by another customer, who fell on the stairs while 
attempting to aid another patron, who had fallen as a 
result of defendant’s negligence. The consequences in the 
train of the act of primary negligence on defendant’s part, 
which resulted in the injury to plaintiff, could have war- 
ranted a verdict in plaintift’s favor, and therefore it was 
error for the trial court to sustain defendant’s demurrer 
to the declaration. (Jackson v. B. Lowenstein & Bros., Inc., 
Tenn, Supreme Ct.)...§ 401,145. 


Landlord and Tenant.—Plaintiffs, as landlords, sought to re- 
cover from defendant, as tenant, for damages resulting to 
plate glass windows from the pasting of ads on the windows 
with glue. On appeal the judgment in favor of defendant 
was affirmed, as the jury found that defendant was not 
guilty of negligence in the use of the building. (Womack 
v. Tripp, Tex. Ct. App.).. 401,149. 


Icy Filling Station Driveway.—Plaintiff slipped on the ice 
while walking from the driveway of defendant's filling 
station to the gasoline pump. There was evidence indicat- 
ing that plaintiff had ample os pee to reach the gasoline 


pump safely and over an ice-free path, and the jury might 
have found that she was guilty of contributory negligence 
in failing to notice and avoid the danger. It was error 
not to submit the issue of contributory negligence to the 
jury. (Lord Baltimore Filling Stations, Inc. v. Miller, U. S. 
Ct. App., D. C.)...§ 401,137. 


Swimming Pool.—Plaintiff sued defendant for the death of 
decedent, who dived from the platform of a diving tower 
into water four and a half feet deep in a pool operated by 
defendant, and struck his head on the cement floor of the 
pool, thereby meeting his death. The condition of the pool 
constituted a nuisance and the trial court was in error in 
taking the case from the jury upon the opening statement 
of plaintiff. (Sansone, Adm. v. City of Cleveland, Cuyahoga 
County, Ohio, Ct. App.).. § 401,148. 


Product Liability—Plaintiff brought an action against defend- 
ant for damages which she alleged were caused from eating 
a can of soup, prepared and put on the market by defendant. 
Under the undisputed facts shown by defendant’s evidence, 
the jury was not authorized to find that such evidence 
showed a lack of ordinary care on defendant’s part. (H. J. 
Heinz Co. v. Fortson, Ga. Ct. App.)...¥ 401,146. 


Railroad’s Liability.—Plaintiff sought to recover for the killing 
of livestock by defendant’s train at a public crossing, alleg- 
ing that defendant failed to slacken the speed of its loco- 
motive so as to have it under control at the crossing. 
Defendant demurred to the petition on the ground that the 
allegations did not constitute negligence, and the trial court 
properly overruled the demurrer. (Georgia Northern Ry. 
Co. v. Rollins, Ga. Ct. App.). . .{ 401,147. 


Death of Patient Following Operation.—Where a patient died 
after a nose and throat operation, it was incumbent upon 
the deceased’s widow to show by affirmative testimony that 
the defendant hospital, its nurses, and doctors were un- 
skilled or negligent in their respective capacities, before any 
recovery could be had for alleged negligence and mal- 
practice. (State ex rel. Kalives v. Baltimore Eye, Ear and 
Throat Hospital, Inc., Md. Ct. App.).. § 401,143. 


Negligent Maintenance of Sliding Board.—An infant, who was 


subject to epileptic fits, was injured as the result of a fall 
from a sliding board in an amusement park. Since the 
evidence on the trial indicated that the accident resulted 
from the defective condition of the board and its negligent 
maintenance, and not from the infant’s condition, it was 
not error to refuse the defendant park’s motion for a di- 
rected verdict. (Gwynn Oak Park, Inc. v. Becker, Md. Ct. 
App.). . .§ 401,142. 


Degree of Care Required of Owner of Amusement Place— 


Plaintiff, who sustained injuries when she was knocked 
down by another patron in a roller skating rink, was denied 
recovery on the ground that the evidence was not sufficient 
to create an issue of fact as to the causal negligence of 
defendant. ( Emerson v. Riverview Rink and Ballroom, Wis. 
Supreme Ct.).. .¥ 401,138. 


Wrongful Death.—Decedent, for whose death plaintiff brought 


an action for damages, was struck by defendant’s train 
while sitting on the rail of the track, with his feet between 
the rails, his arms resting on his knees and his head bent 
over. The question as to defendant’s negligence, that is, 
whether the persons operating the train could have stopped 
it in the exercise of ordinary care after they discovered 
deceased to be a human being in a position of imminent 
peril, under the evidence, was a question for the jury. 
(Carpenter v. Kurn, Trustee, Mo, Supreme Ct.) .. 401,14. 


Contradictory Testimony.—Where plaintiff, who was injured 


when he stepped into partially open manhole as he walked 
through park in defendant city, testified on the second trial 
of the case that he had been walking on the sidewalk, but 
on cross-examination admitted that on the first trial he 
had denied the existence of a sidewalk, his testimony is 
contradictory, each statement destroying the other and de- 
fendant’s demurrer should be sustained. (Edmonston v. 
Kansas City, Mo., Kansas City (Mo.) Ct. App.).. . 401,141. 


Erroneous Instruction.—An instruction which told the jury 


that the deceased was entitled to assume that defendant did 
not operate its trains in violation of city ordinance was er- 
roneous, where it was common knowledge that trains were 
constantly operated in excess of the stipulated speed. (Dove 
v. Atchison, Topeka and Santa Fe Railway Co., Kansas City 
(Mo.) Ct. App.). . . 401,140. 


* LIFE x 


Reinsurance Contracts.—Where the reinsurer of plaintiff in- 


surance company had become insolvent and plaintiff had 
applied to another company for reinsurance, plaintiff was 
no longer a policyholder of the bankrupt reinsurer and 
a policy of reinsurance issued to said bankrupt did not 
cover plaintiff's policies. (Pioneer Life Ins. Co. v. Alliance 
Life Ins. Co., Ill. App. Ct.)... 501,001. 


Fraud in Issuance of Policy—Where plaintiff's son was in- 


duced to take out a policy of insurance on her life by the 
insurance agent’s false representation that she had signed 
an application therefor, the court held that no cause of 
action existed, since there was no reliance by her upon a 
misrepresentation, and no damage. (Holloman v. Life Ins. 


Co. of Virginia, S. C. Supreme Ct.). . J 501,009. 


Warranties Under a Beneficiary Certificate—Under the provi- 


sions of a beneficiary certificate issued by defendant associa- 
tion, insured member who had failed in his monthly 
installments could be reinstated by payment of current in- 
stallments plus all installments not paid in the past, the 
payment of these installments being held to warrant that 
insured was in good health and would remain so for thirty 
days thereafter. Plaintiff, beneficiary under the policy, was 
denied recovery on the ground that said payment constituted 
a warranty, and not a representation, and therefore a breach 
of such warranty by the insured at time of making his ~ 
ments for reinstatement was held to be an express breach 
of the contract. (Sauls v. Sovereign Camp of the Vi oodmen 
of the World, S. C. Supreme Ct.). . .[ 501,003. 


Paragraph ({}) numbers refer to the full opinion texts In the CCH Insurance Law Reporting Service units. 


2 





uo f= 


who was 
of a fall 
ince the 
resulted 
legligent 
1, It was 
for a di- 


Md. Ct. 


Place.— 
knocked 
is denied 
sufficient 
gence of 
om, Wis. 


brought 
t’s train 
between 
ead bent 
that is, 
stopped 
scovered 
mminent 
he jury. 
| 401,144. 


; injured 
» walked 
ond trial 
valk, but 

trial he 
mony is 

and de- 
mston v. 
| 401,141. 


the jury 
dant did 
was er- 
ins were 

(Dove 
sas City 


ntiff in- 
tiff had 
tiff was 
irer and 
did not 
Alliance 


was in- 
» by the 
| signed 
ause of 
upon a 
Life Ins. 


e provi- 
associa- 
nonthly 
rent in- 
ast, the 
int that 
yr thirty 
icy, was 
stituted 
. breach 
his pay- 
breach 
‘oodmen 


No, 61 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 
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Duplicate Policies Issued.—Defendant insurer, who issued two 
duplicate policies upon a showing that the previous policies 
had been lost or destroyed, was held not liable to trustee 
with whom first duplicate had been deposited without 
formal assignment after said insurer had paid proceeds of 
policy to beneficiary of second duplicate which had been 
formally assigned. (Immel, Trustee v. The Travelers Ins. 
Co., Ill. Supreme Ct.). . . | 501,002. 


Reinstatement of Life Insurance Policy.—Where defendant 
moved for a directed verdict after evidence was offered as 
to false representations made by insured concerning the 
condition of his health at the time of reinstatement of his 
life insurance policy, the trial court refused to grant such 
motion and submitted the case to the jury on the issue of 
waiver of said representations by defendant. The judgment 
was reversed on appeal, the court holding that the evidence 
on the record did not warrant an inference that the in- 
surance company had waived the falsity of the representa- 
tions made by the insured. (Murray v. Metropolitan Life 
Ins. Co., S. C. Supreme Ct.).. . | 501,011. 


Lapse of Policy for Non-Payment of Premium.—Where the 
testimony of the plaintiff that he had made the premium 
payment which determined the status of the policy at the 
time of the death of the insured, was clearly controverted 
by the other evidence, the court held that there was not 
substantial evidence to support the verdict of the jury in 
favor of the plaintiff. (Nattonal Aid Life Assn. v. Holland, 
Ark. Supreme Ct.)...{ 500,996. 


Insurance Agreement to Facilitate Purchase of Stock.—Where 
the sole shareholders of a corporation agreed to take out 
life insurance policies, payable to a certain trustee, the 
proceeds of which were to be used for the purchase of the 
stock of the insured parties after their death, and one 
shareholder changed the beneficiary, the court held that his 
estate must perform the contract, giving credit for the 
amount of the insurance proceeds. (Bohnsack v. Detroit 


Trust Co., Mich. Supreme Ct.) .. .] 500,997. 


Limitation of Liability Clause of Insurance Policy.—The bene- 
ficiary of a life insurance policy was denied recovery when 
it appeared that insured had, at the time of the issuance of 
the policy, an incurable disease from which death resulted 
within two years, the policy limiting liability within two 
years if insured, before its date, had been attended by a 
physician for any serious disease. (Life & Casualty Ins. Co 
v. Worley, Ga. Ct. App.) ...$ 501,012. 


Application of Cash Surrender Value of Life Insurance Policy. 
—Where the cash surrender value of a life insurance policy 
was sufficient to keep it in force until after the death of the 
insured, unless it were applied to interest on an indebted- 
ness, accruing after the due date of the unpaid premium, the 
court refused to allow computation of interest after said 
due date. (DeLong v. Jefferson Standard Life Ins. Co., 
U.S.C. C. A., 5th C.).. .§ 501,007. 


Cancellation of Policy Refused.—Where there was no direct 
evidence to contradict statement made by the insured in 
his application for insurance that he would be forty on his 
next birthday, and where statement that he had suffered 
from paralysis was claimed to be fraudulent, a doctor testi- 
fying that he had treated the insured for a slight stroke 
some twelve years previously, the court held that such state- 
ments were not prejudicial and cancellation was refused. 
eee Benet Life Ins. Co. v. Colvin, Tex. Ct. Civ. App.) 


Insurance Agent’s Contract Terminated by Liquidation.—The 
rights of former agents of an insolvent insurance company 
to continue to receive commissions on policies sold by them, 
said policies having been reinsured under a contract be- 
tween the receiver and another company, were held to have 
been terminated by the liquidation of the company. (People 
fea v. Peoria Life Ins. Co., Ill. App. Ct.).. 


Definition of Total Disability—Where plaintiff was unable to 
perform his usual tasks, but could and did engage in 
another occupation, he was not totally disabled and was not 


entitled to total disability benefits under his insurance policy. 
(Kizer v. Sovereign Camp of the Woodmen of the World, 
S. C. Supreme Ct.).. 501,008. 


Release of Insurance Proceeds.—Where a beneficiary sued for 
the entire amount of the proceeds of four insurance policies, 
after signing a release for a lesser amount in settlement of 
a dispute arising from alleged misrepresentations of the 
insured, the court held that the insurer must prove that the 
insured knew at the time he made the representations that 
they were false in order to establish a bona fide dispute. 
(Kelley, Admr. v. United Mutual Ins. Assn., Kansas City 
(Mo.) Ct. App.).. 500,998. 


Death by Accidental Means.—Where insured died of bullet 
wound inflicted when shots were fired at electric light in 
rooming house by boarder who had had an altercation with 
the landlady, court held that death was not intentional but 
was by accidental means. (Hood v. National Life and Acci- 
dent Ins. Co., Tenn, Ct. App.).. .] 501,005. 


Dissolving of Injunction in Proceeding for Declaratory Relief. 
—Where the insurer sought a declaratory judgment deter- 
mining its rights and liabilities under two life insurance 
policies containing provisions for disability payments, an 
injunction issued by the United States District Court is 
dissolved on appeal, the court holding that there is no 
equitable right to issue an injunction in a proceeding for 
declaratory relief. (Ballard v. Mutual Life Ins. Co. of N. Y., 
U. S.C. C. A., 5th C.)... 501,013. 


Insurer’s Defense to Law Action.—Where the insurer has a 
complete defense to an action brought at law, he cannot go 
into equity to enjoin the prosecution of the law action, nor 
to have the policy reformed. (Penn Mutual Life Ins. Co. v. 
Childs, Ga. Supreme Ct.).. . 501,004. 


% AUTOMOBILE » 


Coverage of Public Liability Insurance Policy.—Where a pub- 
lic liability insurance policy indemnified the city against 
claims against it by “others,” it was held that the city 
could not recover contribution for its workmen’s compen- 
sation insurer, which paid benefits to two of the city’s 
employees for injuries sustained on one of its trucks. (City 
of Three Rivers v. Grunert, Mich. Supreme Ct.) . .. 702,296. 


Railroad Crossing Collision.—Although there was a conflict as 
to whether the train gave the statutory signals approaching 
the crossing and whether its speed was excessive, the court 
properly determined, without sending the case to a jury, 
that plaintiff's decedent’s negligence, in attempting to cross 
the tracks in an automobile without slackening speed or 
watching for a train, was the proximate cause of his death. 
(Moore, Adm’r v. Atlantic Coast Line Railroad Co., S. C. 
Supreme Ct.)...{ 702,276. 


Master and Servant Relationship.—Where two employees of 
a partnership had been loaned a company car to go to and 
from their meals, and struck and killed a boy on a bicycle, 
it was held that whether the employees were acting within 
the scope of their authority was a question for the jury, 
which might find that the purpose of the loan of the car 
was for the mutual benefit of the employer and employees. 
(Wilson v. Deegan’s Adm’r, Ky. Ct. App.)...] 702,289. 


Trucks Collide as Result of Negligent Control.—Plaintiff ad- 
ministratrix sued to recover damages for injuries and 
wrongful death of her husband, who was killed when the 
truck which he was driving collided with a truck operated 
by defendant’s employee, and was allowed recovery on the 
ground that the jury was warranted in finding that de- 
fendant’s employee invaded that side of the highway upon 
which deceased was traveling, and also that said employee 
was guilty of a negligent want of control. (Hamilton, Adm’x 
v. Retnemann, Ex’r, Wis. Supreme Ct.).. .§[ 702,291. 


Obstructed View at Railroad Crossing.—Where plaintiff was 
charged with gross negligence in failing to keep a proper 
lookout for an approaching train, her view being obstructed, 
recovery was allowed on the ground that the testimony in 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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the case was subject to a reasonable inference by the jury 
that she was not guilty of such negligence, (Carter v. 
Atlantic Coast Line Railroad Co., S. C. Supreme Ct.) 

{ 702,294. 


Collision Between Truck and Automobile—Where plaintiff 
sought to recover for personal injuries sustained when an 
automobile collided with his truck, the court reversed a 
judgment in his favor and entered judgment for defendants 
because plaintiff did not connect defendants with the acci- 
dent in either his pleadings or his testimony. (The Texas 
Company v. Turner, Tex. Ct. Civ. App.).. .] 702,302. 


Driver of Automobile Killed and Guest Injured.—The driver 
of an automobile was killed and her guest was injured in 
an accident involving a truck owned by defendant company 
and driven by one of its employees. The court reversed 
decisions for defendants because of the admission of im- 
proper testimony and an improper charge to the jury regarding 
negligence. (Granger v. National Convoy & Trucking Co.; 
Granger v. Same; Dewees v. Same; Same v. Same, Ga. Ct. 
App.) .. .¥ 702,304. 


Failure to Erect Guard Rails.—Plaintiff’s son, while traveling 
westerly around a curve on the right hand side of the road, 
was killed when he drove off an embankment situated on 
the left side of the highway. In plaintiff’s suit to recover 
damages, wherein it was alleged that death was caused by 
defendant’s failure to erect guard rails, recovery was denied 
on the ground that the negligence of defendant was not 
the proximate cause of the accident. (Goodman v. Fayette 
County, Ga. Ct. App.). . .§ 702,308. 


Collision Between Two Motorcycles.—Where two motorcycles 
collided when defendant in an automobile approaching 
from the opposite direction attempted to pass another car, 
the court affirmed the granting of a new trial at the instance 
of the plaintiff, there being no abuse of discretion by the 
trial court. ,(Kehlor v. Satterlee, Cal. Dist. Ct. App.) 

q 702,310. 


Prior Claim Constitutes Notice to City. — Where plaintiffs 
sought to recover damages for injuries sustained when the 
car in which they were traveling hit a hump in the street, 
the court held that, the question of notice to the city of 
the dangerous condition of the street being an important 
issue in the case, it was error for the trial court to exclude 
evidence of a claim filed against defendant city by a party 
who previously had been injured when hitting this hump. 
(Bigelow v. City of Ontario, Cal. Dist. Ct. App.).. 702,312 


Child Hit While Crossing Street—Where there was no show- 
ing of negligence on the part of the driver of the car which 
struck and fatally injured plaintiffs’ minor son, the order 
of the trial court dismissing plaintiffs’ complaint and over- 
ruling their motion for a new trial is affirmed. (Carlson 
v. Ahl, Wash. Supreme Ct.)...§ 702,316. 


Wilful and Wanton Misconduct.—Where plaintiff, guest in an 
automobile driven by defendant about 50 miles per hour, 
was injured when said car hit a jag in the curb, the court 
denied recovery, holding that excessive speed alone is not 
sufficient to constitute wilful and wanton misconduct. 
(Robertson v. Brown, Cal. Dist. Ct. App.).. .§ 702,321. 


Pedestrian Struck After Intersection Collision. — Where an 
automobile and a truck collided at an intersection and the 
truck ran over the curb and injured plaintiff, the court 
refused to enter judgment against the truck driver and his 
principal for the reason that the negligence of the automo- 
bile driver was the proximate cause of plaintiffs’ injuries. 
(Rogers v. Straus & Son, La. Ct. App.).. . 702,322. 


Theft of Automobile Used for Transporting Liquor.—Where 
policy of insurance against theft of automobile excluded 
liability while car was being used for a felonious purpose, 
the court held plaintiff could not recover for the loss of 
his automobile used for transporting whiskey, there being 
a statute making the transportation of intoxicants a felony. 


(Traders & General Insurance Co. v. 


Grant, Tex, Ct. Civ. 
App.) | ¥ 702,274. 


February 29, 1940 


Rear End Collision Between Automobile and Unlighted Truck. 
—The court, in awarding judgment for plaintiff whose auto- 
mobile struck defendant’s truck parked without lights at 
night, held that a motorist is not negligent if he proceeds 
on the assumption that the way is free of obstruction until 
it becomes reasonably clear to him_that there is such 
hinderance to his traffic. (Kentucky Transport Corporation 
v. Simcox, Ky. Ct. App.).. .] 702,275. 


Pedestrian Struck Crossing Street.—Plaintiff had crossed the 
street and reached the opposite shoulder of the road when 
she was struck by defendant’s car. It was error to hold 
her guilty of contributory negligence as a matter of law 
in failing to see defendant’s car. (Minacci v. Logudice, Conn. 
Supreme Ct. Err.).. . | 702,288. 


Duty to Maintain Bridge in Safe Condition.—Plaintiff, who 
sought to recover for death and mutilation of her son 
resulting from a railroad accident, was denied judgment 
for mutilation, due to absence of wilful and wanton conduct 
on part of defendant railroad; however, on proof of negli- 
gence alleged in respect to duty of defendant to maintain 
its railroad bridge and approaches in safe condition, she 
was entitled to recover. (Lumley v. Pollard, Rec’r, Ga. Ct. 
App.).. .§ 702,293. 


Trailer Destroyed by Fire—Where plaintiff established that 
trailer which had been leased to defendant was not returned 
upon demand, and defendant answered that it had been 
destroyed by fire of unknown origin while being towed by 
a tractor on defendant’s business, a prima facie case for 
plaintiff under the res ipsa loquitur doctrine was made out. 
(Walters v. Adams Transfer & Storage Co., Kansas City 
(Mo.) Ct. App.). . .§ 702,295. 


Truck and Trailer Parked without Flare.—Plaintiff recovered 
for injuries sustained when his automobile collided with a 
truck and trailer, parked in the lane of traffic without a 
flare 200 feet behind as required by a ruling of the Public 
Service Commission. (Herrington v. Hoey, Mo, Supreme 
Ct.). . .§ 702,303. 


Protected Railroad Crossing.——Where motorist attempted to 
beat fast train across tracks at a protected highway cross- 
ing at a time when all warning signals were properly 
working, defendant railroad’s motion for a directed verdict 
should have been granted, the speed of the train not 
amounting to negligence under the circumstances. (Eng- 
berg v. Great Northern Railway Co., Minn. Supreme Ct.) 

{ 702,307. 


Collision at Intersection.—Defendant drove his truck through 
an intersection without regard for a stop light and the court 
held that he could not object, on appeal, to an instruction 
regarding the right of way on through highways and to 
the validity of the stop light, since he had offered the 
instruction himself and had not questioned the validity of 
the stop light at the trial, (Bender v. Perry, Cal. Dist. Ct. 
App.).. .§ 702,311. 


Guest’s Right to Recover.—Where accident occurs in Virginia, 
a guest must prove that host was guilty of gross negligence 
in causing accident wherein guest was injured; otherwise 
she may not recover damages. (Brumsey v. Mathias, N. C. 
Supreme Ct.)...{ 702,315. 


Taxi Door Closed on Woman’s Finger.—Judgment in favor 
of plaintiff for injuries sustained when the door of the taxi 
in which she was a passenger was closed on her finger, 
reversed on the ground that it is against the weight of the 
evidence. (Dufresne v. City Taxi, Inc., N. Y. App. Div., 
2nd Dept.).. .{ 702,318. 


Collision with Trolley.—Plaintiff’s automobile collided with 
defendant’s trolley at an intersection and the court resolved 
the conflict in the evidence in favor of plaintiff for the 
reason that, due to the facts that the accident occurred 
beyond the center of the intersecting road plaintiff was 
crossing and that that road was wider than the other and 
contained a defect which prevented rapid travel, plaintiff 
must have entered the intersection slowly and before de- 
fendant. (Lotspeich v. Shreveport Railways Co., La, Ct. 
App.).. .§] 702,320. 


Paragraph ({/) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—continued 


Lack of Substantial Evidence.—The court held that there was 
no substantial evidence to support the verdict of the lower 
court in favor of plaintiff whose decedent was killed in a 
collision in Arkansas between his automobile with trailer 
attached and a train, after the engineer had applied the 
emergency pee (Kansas City Southern Railway Co., Inc. 
v. Ray Adm’x, U.S. C. C. A., 8th C.).. .§ 702,277. 


Proof Required Ween Circumstantial Evidence.—Where the 
main issue was as to the side of the road on which the 
collision occurred and there was nothing but circumstantial 
evidence, the court held that plaintiff did not establish his 
case by showing his decedent's car to have been on the 
extreme right of the road and that glass was strewn on the 
right side of the road after a collision with a heavy truck. 
(Leck, Adm’r v. New South Express Lines, S. C. Supreme 
Ct.). . . 702,290. 


Contributory Negligence as a Matter of Law.—Decedent held 
to be guilty of contributory negligence when he assumtd 
that signals would be given by an approaching train and 
that said train would slow down upon reaching the cross- 
ing, and for failure to slacken his speed and exercise rea- 
sonable and ordinary care as he drove onto the tracks. 
(Nuttall v. Denver & Rio Grande Western Railroad Co., Utah 
Supreme Ct.)...{ 702,292. 


Instructions in Collision Suit—Where plaintiff sued to recover 
damages for injuries sustained in an intersection collision 
the court held, in answer to assignments of error by de- 
fendant, that a complaint in respect to a witness’ reference 
to an insurance company comes too late when it is pre- 
sented for the first time on an appeal, and, secondly, that 
the court’s instructions as to “proximate cause” and “new 
and independent cause,’ while too general, did not con- 


stitute reversible error. (Moore v. Norman, Tex. Ct. Civ. 
App.) . . .{ 702,297. 


Information Withheld by Juror—It was held reversible error 
to submit a case to a jury after it appeared that one of 
the jurors had concealed the fact that he had sued a 
material witness for defendants, a doctor, for malpractice 


in treating the juror’s son. (Bass v. Durand, Mo. Supreme 
Ct.) . . 702,299. 


Inconsistent Pleadings—Where plaintiff, in his complaint, 
alleged negligence by defendant in running its train over 
the crossing without blowing its whistle or ringing its 
bell and then, in his reply admitted his own negligence in 
running onto crossing and set up the doctrine of last clear 
chance, the court properly entered a nonsuit, since a judg- 
ment may not be based upon allegations appearing only 
in areply. (Armstrong v. Butte, Anac. & Pac. Ry. Co., Mont. 
Supreme Ct.)... 702,300. 


Declaratory Judgment Action.—Where plaintiff insurance 
company, in a declaratory judgment action, claimed it was 
not liable for injuries sustained by defendants in an acci- 
dent arising out of the operation of an automobile owned 
by a partner of named assured, it was held that the exclu- 
sion clause relieving plaintiff of liability if named insured 
was a partnership, did not apply inasmuch as the automobile 
was owned individually and not as the partner of the 
named insured. (American Mutual Liability Insurance Co. of 
Boston v. Meyer, U. S. Dist. Ct, W. D. Pa.)...§ 702,298. 


Damages for Wrongful Death of Minor.—Where plaintiff's 
intestate, a boy about ten years of age, was killed when 
he ran against defendant’s speeding car, the court refused 
to increase a judgment in her favor, holding that the 
minor’s contributory negligence was properly taken into 
account in determining the amount of the verdict. (Davis, 
Adm’x v. Richelson, Tenn. Ct. App.).. . 702,301. 


roof of Contributory Negligence——Where plaintiff by her 
instructions injected the issue of contributory negligence 
into the case, it was held that defendant’s instructions 
imposing the burden of proof as to contributory negligence 
upon plaintiff were erroneous. (State ex rel. Powell Brothers 
Truck Lines, Inc. v. Hostetter, Mo. Supreme Ct.).. . 702,305. 
Submission of Issues.—Where defendant appealed from a 
judgment granting damages to plaintiff for injuries sus- 


tained by his wife in a collision, the court affirmed the 
judgment on the ground that the statute, in regard to the 
submission of issues not covered by the court’s charge, 
was not followed as prescribed, and secondly, since de- 
fendant’s objections to the instructions as given by the 
trial court were not upon the grounds specified in the 
assignments of error, such instructions were regarded as 
approved by defendant. (Dunigan Tool and Supply Co. v. 
Whipple, Tex. Ct. Civ. App.).. . 702,306. 


Contributory Negligence as Remote Cause.—Where the jury 


found the contributory negligence of deceased to be the 
remote cause of death, it was held that such a finding 
would not bar a recovery by the administrator but would 
have effect only in mitigation of damages. (Hamilton v. 
Moyers, Adm’x, Tenn. Ct. App.).. . | 702,309. 


Instructions to Jury.—Plaintiff who suffered severe injuries 


as the result of a collision between his automobile and a 
bus owned by defendant recovered a judgment which was 
affirmed on appeal. It was held that the court’s instruction 
as to what constituted an unavoidable accident had the 
express approval of the Supreme Court of Texas; also that 
the charge instructing the jury to take into consideration 
the diminished earning capacity of plaintiff, if it found it 
had been diminished, was proper in view of_the evidence 
of plaintiff's injuries. (Hyde v. Marks, Tex. Ct. Civ. App.) 
q 702,313. 


Issues Properly Submitted to Jury—On appeal from a judg- 


ment in favor of plaintiff, defendant assigned as one of 
the grounds of error that the verdict was against the 
manifest weight of the evidence. The court affirmed the 
judgment, holding that the issues in regard to defendant’s 
failure to lower crossing gates and plaintiff’s contributory 
negligence were properly submitted to the jury and the 
findings made by it were supported by the evidence. It 
was further held that an Illinois statute could not abridge 
or impair the jurisdiction of the Federal Court inasmuch 
as such jurisdiction is a matter of Congressional bestowal. 
(Stephenson, Adm’x v. Grand Trunk |Vestern Railroad Co., 
U.S. Cc. C. A, 7th C.).. GAS 


Minor’s Contributory Negligence.—Where minor stepped from 


behind shanty near railroad tracks and immediately ad- 
jacent to dirt roadway, his failure to look for traffic was 
held to be such contributory negligence as to preclude 
recovery for his death. (Miozzi, Adm’r v. Armstrong Coal 
Co., Inc., N. Y. Supreme Ct., App. Div.). . . J 702,317. 


Amount of Verdict—An award for $15,000 on account of the 


physical pain and suffering endured by plaintiffs’ nineteen 
year old son just before he died from the injuries sustained 
in a collision involving defendant’s truck, held to be ex- 
cessive and a remittitur in the amount of $7,000 is ordered. 
(A. B. C. Storage & Moving Co., Inc. v. Herron, Tex. Ct. 
Civ. App.).. . 702,319. 


Status of Military Employee.—Where a private in the Louisiana 


National Guard, receiving pay from the Federal Govern- 
ment and in training under the direct command of the 
Secretary of War, struck a pedestrian while enroute in a 
Federal truck to pick up WPA workers to work at the 
training camp, the court held him to be in the service of 
the Federal Government at the time of the accident. 
(Brown v. State of Louisiana, La. Ct. App.).. . J 702,323. 


Injury While Alighting from Parked Car—Where plaintiff 


recovered a judgment for injuries sustained when he was 
struck by defendant’s truck while alighting from his car 
parked on the oiled shoulder of the road, it was held that 
the instructions submitted to the jury in regard to the 
blowing of the horn and adequate brakes, were erroneous 
in that they were prejudicial to defendant; therefore the 
judgment was reversed. (Ketchum v. Pattee, Cal. Dist. Ct. 
App.).. .§ 702,325. 


Admission of Liability and Agency.—Where defendant, em- 


ployer of driver of automobile causing collision, admitted 
agency and liability in an offer to stipulate which was not 
accepted, and subsequently admitted and denied same at 
the trial, the appeal court held that it was not error for 
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the trial court to refuse to limit the issues to the amount 
of damages. (Martin v. Miqueu, Cal. Dist. Ct. App.) 
{ 702,324. 


Two Judgments Recovered.—Plaintiff, who had recovered a 
judgment prior to the one on which action against the 
defendant insurance company was predicated, was allowed 
to maintain the suit, the court holding that a judgment 
against one or more of several obligors could not discharge 
a co-obligor who was not a party to the proceeding wherein 
the judgment was rendered, but recovery was limited to 
the amount of the first smaller judgment. (Sarine v. Ameri 
can Lumbermen’s Mutual Casualty Co. of Illinois, N. Y. 
Supreme Ct., App. Div.).. .§ 702,326. 


Crossing Street Diagonally Away from Pedestrian Crossing. 
—Where decedent was killed, as he crossed the street 
diagonally away from the pedestrian crossing, by a truck 
approaching from behind him on the wrong side of the 
street, the court held that he was not guilty of contributory 
negligence as a matter of law in not looking to his right 
for the truck before he reached the center of the street. 
(Vright v. Bales, Ga. Ct. App.) q 702,327. 


Condition of Railroad Crossing—In an action to recover 


damages for death and injuries suffered by five young men 
as the result of a collision between the automobile in which 
they were riding and a freight train of defendant railroad 
company, judgment was entered for defendant, the court 
holding that the evidence failed to show that the railroad 
crossing was unusually hazardous. (Krause, Adm’r v. Chicago, 
St. Paul, Minneapolis & Omaha Railway Co., Minn, Supreme 
Ct.) .. .§ 702,328. 


Notice of Injury.—Where plaintiff offered in evidence at the 


trial facts other than and different from those contained 
in his notice to the city, it was held that his notice was 
fatally defective. (City of Waco v. Landingham, Tex. Ct. 
Civ. App.).. .§ 702,329. 


New and Independent Cause.—Where, after trial judge in- 


structed the jury with respect to the issue of new and 
independent cause, plaintiff's attorney in his argument mis- 
stated the law on that issue, a judgment for plaintiff was 
reversed because of his counsel’s improper argument, (J, §, 
Abercrombie Co. v. Delcomyn, Tex. Com. App.).. .§ 720,330, 
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